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VAT AND ITS GARMENT OF CONTROVERSY: A LEGAL ANALYSIS
OF THE FEDERAL HIGH COURT’S JUDGMENT AG RIVERS V. FIRS
& AT FEDERATION VIS A VIS THE PROVISIONS OF 1999
CONSTITUTION OF THE FEDERAL REPUBLIC OF NIGERIA (AS
AMENDED).

VAT 2 of 2

A Glimpse on the Nature of VAT
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In furtherance to our previous episode on the VAT series on the application of the
interpretation principle Express Unis Est Exclusion Alterius, a postulation was
arrived at as regards the lack of adequate authority by the National Assembly to
impose and collect the Value Added Tax (VAT).
VAT is a consumption tax that has been embraced and adopted by many nations.
Due to the fact that it is a consumption tax, it is difficult to evade and relatively
easy to administer. From a buyer's perspective, VAT is a form of consumption tax.
From the perspective of the seller, it is a tax only on the value added to a product,
material, or service while from an accounting point of view, by the stage of its
manufacture or distribution. It is levied on the value-added that results from each
exchange. It is also an indirect tax collected from someone other than the person
who bears the cost of the tax or the tax burden.
Section 2 of the VAT Act, 2007 provides that “The tax shall be charged and

payable on the supply of all goods and services (in this Act referred to as "taxable
goods and services") other than those goods and services listed in the First
Schedule to this Act.”
Goods Exempted include:
❖ All medical and pharmaceutical products;
❖ Basic food items;
❖ Books and educational materials;
❖ Baby products;
❖ Locally produced fertilizer, agricultural and veterinary medicine, farming
machinery and farming transportation equipment;
❖ All exported goods;

❖ Plant and machinery imported for use in the Export Processing Zone;
❖ Plant, machinery, and equipment purchased for the utilization of gas in
downstream petroleum operations;
❖ Tractors, ploughs, agricultural equipment and implements purchased for
agricultural purposes;
❖ Locally manufactured sanitary towels, pads and tampons; and
❖ Commercial aircraft, commercial aircraft engines commercial aircraft spare
parts.
Services Exempted include:
❖ Medical services;
❖ Services rendered by Microfinance Banks, People’s Banks, and Mortgage
Banks;
❖ Plays and performances conducted by educational institutions as part of
learning;
❖ All exported services;
❖ Tuition relating to the nursery, primary, secondary and tertiary education;
❖ Airline transportation tickets issued and sold by commercial airlines registered
in Nigeria; and
❖ Hire, rental or lease tractors, ploughing and other agricultural equipment for
agricultural purposes.
Item 59 of Part I, Second Schedule, Constitution of the Federal Republic of
Nigeria, 1999 (as amended) provides:

Taxation of incomes, profits and capital gains, except as otherwise prescribed by
this Constitution.
Flowing from the above submissions it can thus be implied that the draftsman
while drafting the Constitution also had the intention of including the VAT as tax
generated from profits on the supply of goods and services.

NOTE:
An argument can however be canvassed that there might be a glimmer of hope in
the provision of
Item 68 part I of the Second Schedule of the Constitution which provides thus:
“Any matter incidental or supplementary to any matter mentioned elsewhere in this
list”
But on a second thought, this argument can be rebutted, as the provisions of Items
1 & 2, Part III of the Second Schedule of the Constitution limits the scope:
“Whereby this Schedule the National Assembly is required to designate any

matter or thing or to make any declaration, it may do so either by an Act of the
National Assembly or by a resolution passed by both Houses of the National
Assembly. 2. In this Schedule, references to incidental and supplementary matters
include, without prejudice to their generality, references to:
(a) offences;
(b) the jurisdiction, powers, practice, and procedure of courts of law; and
(c) the acquisition and tenure of land”
In light of the above , this implies that the National Assembly in activating its
legislative power pursuant to Item 68 can only enact laws as it relates to the scope
limited by the provision of Item 1 & 2 of Part III Second Schedule.
In conclusion, it is worthy of note that this decision may therefore have a farreaching effect given that, the VAT Act forms the legal basis for imposition,
collection, and distribution of VAT between the Federal, State and Local
Governments. In this regard, given the constitutional nature of the issues
considered in AG Rivers V. FIRS & AG Federation it is expected that the appeal
process would get to the Supreme Court for a conclusive determination of the
issues in contention. This will help to bring certainty and closure to the various
challenges on the taxing powers of the States and the Federal Government in
respect of sale/ consumption or value added tax. Until that time, taxpayers would
need to make compliance decisions based on their preferred compliance approach
(aggressive or conservative) and the advice of their tax consultants and Legal
Practitioners.
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