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VAT AND ITS GARMENT OF CONTROVERSY: A LEGAL ANALYSIS
OF THE FEDERAL HIGH COURT’S JUDGMENT IN AG RIVERS V.
FIRS & AG FEDERATION VIS A VIS THE PROVISIONS OF 1999
CONSTITUTION OF THE FEDERAL REPUBLIC OF NIGERIA (AS
AMENDED).
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On Monday 9, August 2021, the Federal High Court (FHC) sitting in Port Harcourt not exactly in the same words,

said to the Federal Inland Revenue Service (FIRS) in its Judgement “Give unto Rivers what belongs to Rivers”.1
This statement was borne out of the question before the court as to who deserves to collect the Value Added Tax
(VAT) generated in Rivers state. It is important to state that this decision is not the first of its kind, as in Ukala's
Case,2 the FHC expressly held that the National Assembly had no power to enact the VAT Act. Here, the plaintiff
had by an Originating Summons, amongst others, asked the FHC to determine the extent of powers of the Federal
Government to make laws for the purpose of taxation other than taxation of incomes, profits, and capital gains.
In laying a premise for the discuss above, a cruise through the regulatory framework of taxation in Nigeria is
essential:

Statutory Framework
1.

The 1999 Constitution of the Federal Republic of Nigeria (as amended);

2.

Companies Income Tax Act (CITA);

3.

Personal Income Tax Act (PITA);

4.

Value Added Tax Act;

5.

Capital Gains Tax Act (CGTA);

6.

Stamp Duties Act; and

7.

Tertiary Education Tax Act.

Tax Authorities
The administration of tax is vested in various tax authorities depending on the type of tax under consideration. In
Nigeria, there are three (3) authorities namely:

•

Federal Board of Inland Revenue (FIRS)
This was established by the Federal Inland Revenue Service (Establishment) Act, 2007 to collect taxes through
the Federal Board of Inland Revenue; the agency administers Revenue laws that deal with taxes paid by the
residents of the Federal Capital Territory and taxes that are paid by corporate bodies (Limited Liability
Companies). They are responsible for accounting to the Federal Government for all taxes collected.

•

State Inland Revenue Board
The State Governments collect taxes through the State Board of Internal Revenue. The agency primarily
administers the Personal Income Tax Act (PITA), and however, some states of the federation have instituted
additional revenue statutes, which they administer. They are responsible for accounting to the State
Government for all revenue collected. i.e., Lagos state established the Lagos State Internal Revenue Service
(LIRS), and they operate as the tax authority within the state.

•

Local Government Revenue Authorities
The Local Government collects taxes through the Local Government Revenue Committee. They are
responsible for the assessment and collection of all taxes, fines, and rates under its jurisdiction and account for
all revenue collected to the chairman of the Local Government.

VAT and its Garment of Controversy
The Value Added Tax Act, LFN 2004 (VATA) is the enabling law imposing Value Added Tax (VAT) on the supply
of taxable goods and services in Nigeria, and in furtherance of this, the Act has empowered the Federal Inland
Revenue Board to be responsible for the administration and collection of this tax.
Why Always Me?
This must be the question on the mind of VAT, if it had one. Since its introduction in 1993, Value Added Tax
(VAT) has continued to be one of the most stable and highest yielding sources of tax revenue for the Federation.
According to the National Bureau of Statistics, VAT has contributed ₦1.108 trillion, ₦1.19 trillion, and ₦1.5
trillion respectively in the last three years of, 2018, 2019 and 2020.3 Despite its huge contribution to national
revenue, the validity of VAT has been a contentious issue especially in the light of Consumption/Sales tax imposed
by some States of the Federation. This issue has been a subject of litigation in different courts up to the Supreme
Court and the various judgments have reflected the divergent views on its validity or otherwise.
As a background, the 1979 Constitution omitted sales or consumption from the taxing powers under both the
Exclusive and Concurrent Lists, prompting the reasonable assumption that taxation of sales and consumption was a
matter reserved for the States to legislate and administer.

Following this development, many States enacted and administered sales tax laws although this did not go without a
challenge as was seen in AG Ogun State v. Aberuagba, 4 where the Supreme Court held that the Sales Tax Law of
Ogun State was invalid as it encroached the Exclusive Legislative powers of the Federal Government. The Court of
Appeal however, upheld the Lagos State Sales Tax Law in Nigerian Soft Drinks v. Attorney General of Lagos

State,5 when it held that the Lagos State law did not seek to tax items covered in the Exclusive Legislative List. This
was the situation, until the VAT Act was introduced in 1993 to replace the sales tax laws of the States. This was not
immediately challenged since it was introduced under the Military Regime.

With the return of democracy and the fact that the Exclusive Legislative list under the 1999 Constitution mirrored
that of the 1979 Constitution coupled with the increased clamour for fiscal federalism, some states started to
introduce consumption taxes, which were invariably challenged. The VAT Act therefore came into focus, and this
culminated with the Supreme Court decision in Attorney General of Lagos State v. Eko Hotels and Another (Eko

Hotels Case), 6 where the Supreme Court held that the VAT Act, being an enactment of the National Assembly, had
covered the field on the issue of Sales Tax and must prevail over the Sales Tax Law of Lagos State. Accordingly,
this upheld the validity of the VAT Act and its supremacy over Sales/Consumption taxes introduced by the States.
However, in October 2019, the FHC in The Registered Trustees of Hotel Owners and Managers Association of

Lagos v. AG of the Federation & Others,7 which concerned the validity of the Hotel Occupancy and Restaurant
Consumption Law of Lagos State, the Court upheld the powers of Lagos State to charge and collect Consumption
Tax (a sales tax) from hotels, restaurants, and event centres within the state. The Court held that based on the
provisions of the 1999 Constitution and the Taxes and Levies (Approved List for Collection) Act, the power to
impose consumption tax was a residual power within the exclusive competence of the states and further restrained
the Federal Inland Revenue Service (FIRS) from imposing VAT on goods and services consumed in hotels,
restaurants, and event centres as this was already covered by the Lagos State Law. Interestingly, the FHC in this
case did not follow the reasoning in the Eko Hotels case or even an earlier 2018 FHC decision in Nigeria Employers

Consultative Association (NECA) & Anor v Attorney General of the Federation & Two Others,8 where the Kano
State Consumption Tax Law was nullified on the basis that it imposed consumption tax at 5% on goods and services
which were already subject to VAT. The Ukala’s9 case as stated above was the first time the FHC tilted towards the
argument against the legality of the National Assembly legislative powers as regards VAT and other taxes touched
in the judgment, the Plaintiff's position was that the constitutional powers of the Federal Government to impose
taxes are limited to the items listed in Item 59 of Part 1 of the 2nd Schedule to the Constitution and does not include
the power to impose VAT. He therefore asked the FHC to declare that there was no constitutional basis for the
imposition, demand, and collection of VAT by the FIRS from him since the constitutional powers and competence
of the National Assembly were limited to the those specifically listed in Item 59, which did not include VAT or any
other species of sales tax.

The Court in response held that the 1999 Constitution expressly prohibits the National Assembly from enacting a
law on any other head of revenue except for incomes, profits and capital gains and stamp duties on documents and
transactions. It further held that if the National Assembly makes laws for any other item of taxation outside those for
which the 1999 Constitution expressly vests the National Assembly with powers to make, they become a nullity.
Seamlessly flowing with the current of the case law analysis above on the many controversies surrounding VAT, it
is pertinent to look at the following questions as a fore runner to my position on the rightful party to collect VAT:

1.

Where does the VAT Act derive its legality from?

2.

What is the scope of the National Assembly’s legislative power as provided by the Constitution?

3.

Of what effect is the principle of “Express Unius Est Exclusio Alterius” to the matter at hand?

It is common knowledge that “Acts” in Nigeria are laws enacted by the National Assembly, that is, the law-making
body at the Federal level. The 1999 Constitution (as amended) empowers the National Assembly to legislate on
matters contained in the Exclusive and Concurrent Legislative list provided in the 2nd schedule of the Constitution,
and by necessary implication, the National Assembly does not constitutionally possess the power to legislate on
matters not specifically listed, save for instances where the Constitution itself has permitted same. It is safe to say

that VATA derives its legality on the surface from the Constitution as it was enacted by the National Assembly, also
the powers of the FIRS to administer and collect VAT as provided in VATA.
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On the second poser as stated above, by virtue of a combined reading of Sections 4(1) to (4)(a) & (b), 315
(1)(a), 318 (1), and Items 67, and 68 of the Second Schedule, Part I of the Constitution, and Sections 1, 2(a) of
Part 3 (Supplemental and Interpretation) of the Constitution, the National Assembly has expansive powers to
enact legislations that fall under the Exclusive, and Concurrent legislative list, excluding only matters that
belong to the Residual list. On the basis of this statutory provision, the tax authorities and the AG Federation
have anchored their claim to collection of VAT.
The position canvassed against the constitutionality of the VAT is that Items 58 and 59 of the Second Schedule,
Part I of the Constitution, limits the powers of the Federal Government of Nigeria (FGN) to through the
National Assembly, enact, impose, and collect taxes outside stamp duties and taxes on income, profit, and
capital gain. Consequently, the imposition of taxes such as VAT, Withholding Tax (WHT), TET and NITDA
Levy by the FGN are ultra vires its constitutional powers, and therefore null and void. Furthermore, the
arguments state that the FGN in exercising its powers to impose any tax or duty on capital gains, incomes, or
profits of persons other than companies, and on documents or transactions by way of stamp duties, is not
permitted to delegate the power to collect any other tax or duty to any other person except the Government of a
State or any other State authority. Therefore, the powers of the FGN and/ or its agencies, such as the FIRS, are
limited to the administration of only the taxes specifically listed in Items 58 and 59 of the Second Schedule, Part
I of the Constitution. Same arguments apply to the Taxes and Levies (Approved List for Collection) Act of 2015
(TLA) is unconstitutional, null and void to the extent that it provides for taxes and levies beyond the scope of
Items 58 and 59 of the of the Second Schedule, Part I (Exclusive legislative List) and Items 7 (a) and (b) of Part
II (Concurrent legislative List) of the Constitution.
In undertaking a surgical operation of this legal tumor as posed in the shape of the constitutionality or otherwise
of the appropriate authority to collect VAT, the first tool to be employed is the rule of interpretation known as
“Express Unius Est Exclusio Alterius”. This is a principle in statutory construction when one or more things of
a class are expressly mentioned, others of the same class are excluded. The Courts of the land have in plethora
of cases have reiterated the principle of Express Unius Est Exclusio Alterius. See: Sun Insurance (Nig) Plc V.

Umez Engineering Construction 2015 LPELR- 24737 (SC), Matahor & Anor V. Ibarakunye (2017) LPELR43346 (CA), Opia V. INEC & Anor (2014) LPELR (SC), Ugo-Ngadi V. FRN (2015) LPELR- 24824 (CA).
In applying this principle, the express mention of certain class of taxes under Items 58, 59, Part I of the Second
Schedule of the Constitution and Items 7 (a) and (b) of Part II of the Second Schedule of the 1999 Constitution
as amended, triggers the applicability of this principle. See the Exclusive list10 vis a vis the Concurrent list of
items11 as provided in the Constitution.
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It follows from the above listed items that the legislative power of the National Assembly to impose tax is

hinged on Items 58 & 59 part I of the second schedule. The provisions of Item 7 (a) & (b) of Part II, Second
Schedule does not extend the legislative competence of the National Assembly to be able to impose any form of
tax outside capital gains, incomes, or profits of persons other than companies; and documents or transaction by
way of stamp duties. Therefore, the National Assembly is not empowered to enact any law to impose any form
of sales tax, including VAT, and any other tax outside those specifically mentioned in Items 7 (a) & (b) of Part
II, Second Schedule. Further, Items 7 (a) & (b) of Part II, Second Schedule is unequivocal in limiting the entities
to whom the National Assembly can delegate the power to collect such tax or administer the tax law to State
Government or a State Government authority.

However, could there be a twist to this postulation?
•

An inquiry into the true nature of the VAT tax; and

•

Is there a glimmer of hope in the provision of Item 68, Schedule, Part I, the 1999 Constitution of the Federal
Republic of Nigeria (as amended).
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