CONSTITUTIONALITY OF THE PRESIDENTIAL EXECUTIVE
ORDER ON FINANCIAL AUTONOMY IN THE STATES

President Muhammed Buhari on 20th May 2020 signed an executive order on
“Implementation of Financial Autonomy of State Legislature and State Judiciary”
(the “Order”) relying on Section 5 of the 1999 Constitution of the Federal Republic of
Nigeria as amended (the “Constitution”) which the Executive Governors of several
States have expressed discomfort with. Subsequently, the President had
teleconference with the Nigerian Governors' Forum and decided to delay gazetting the
Order until Attorney General of the Federation meets with the Nigerian Governors'
Forum and resolve issues the Governors might have with the said Order.
Since its signing, there has been difference as to the legality or otherwise of the said
Order and its effect, practically speaking. Hence, we will examine the nature of
nancial autonomy within the states prior to the Order before explaining its effects in
practice and in governance.
Prior to the Order, State Governors usually determine amounts to be given to other
arms of government along with the payment of the said amount due and this is
evidenced in the yearly budget presented to their various Houses of Assembly
allowing them to wield the political and economic powers over the States' Judiciary
and Legislative arm of government relying on Section 121(1) of the Constitution,
1
contrary to what was provided under Section 120 and 121 (3) of the Constitution.2
Section 121 of the Constitution provides thus:
(1) The Governor shall cause to be prepared and laid before the
House of Assembly at any time before the commencement of each
nancial year estimates of the revenues and expenditure of the State
for the next following nancial year.
(2) The heads of expenditure contained in the estimates, other than
expenditure charged upon the Consolidated Revenue Fund of the
State by this Constitution, shall be included in a bill, to be known as
an Appropriation Bill, providing for the issue from the Consolidated
Revenue Fund of the State of the sums necessary to meet that
expenditure and the appropriation of those sums for the purposes
specied therein.
(3) Any amount standing to the credit of the judiciary in the
Consolidated Revenue Fund of the State shall be paid directly to the
heads of the courts concerned.
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1.Section 120 of the Constitution provides thus:
(1) All revenues or other moneys raised or received by a State (not being revenues or other moneys payable under this Constitution or any Law of a House of
Assembly into any other public fund of the State established for a specic purpose) shall be paid into and form one Consolidated Revenue Fund of the State.
(2) No moneys shall be withdrawn from the Consolidated Revenue Fund of the State except to meet expenditure that is charged upon the Fund by this
Constitution or where the issue of those moneys has been authorised by an Appropriation Law, Supplementary Appropriation Law or Law passed in pursuance of
section 121 of this Constitution.
(3) No moneys shall be withdrawn from any public fund of the State, other than the Consolidated Revenue Fund of the State, unless the issue of those moneys has
been authorised by a Law of the House of Assembly of the State.
(4) No moneys shall be withdrawn from the Consolidated Revenue Fund of the State or any other public fund of the State except in the manner prescribed by the
House of Assembly.
2. As it is, the state governors have rendered state assemblies as mere rubber stamps subject to their whims and caprices. The situation is such that it is only at
the federal tier of government that the doctrine of separation of powers as provided in the Constitution between the Legislature and Judiciary is scrupulously
practised. Despite the provision of the Constitution and the laws enacted by the National Assembly in this regard, state governors have not allowed their state
legislatures and judiciaries the necessary nancial autonomy to perform their functions as required under our democratic practice.” Please see Nigeria: Financial
Autonomy for State Legislatures and Judiciaries published on 01 June 2020 at https://allafrica.com/stories/202006010072.html accessed on 10 June 2020
3. “As it is, the state governors have rendered state assemblies as mere rubber stamps subject to their whims and caprices. The situation is such that it is only at
the federal tier of government that the doctrine of separation of powers as provided in the Constitution between the Legislature and Judiciary is scrupulously
practised. Despite the provision of the Constitution and the laws enacted by the National Assembly in this regard, state governors have not allowed their state
legislatures and judiciaries the necessary nancial autonomy to perform their functions as required under our democratic practice.” Please see Nigeria: Financial
Autonomy for State Legislatures and Judiciaries published on 01 June 2020 at https://allafrica.com/stories/202006010072.html accessed on 10 June 2020

As observed in the above-quoted provision, the Constitution establishes the
3
Consolidated Revenue Fund at both the federal and the state levels. This Fund
represents the pool into which all moneys or revenues accruing to the government
must be paid. No money can be withdrawn from this fund except with the
4
authorization of the State legislature or as directed by the Constitution. This gives
the State's legislature leverage over the use of the public funds which, though they
cannot spend, the State's legislature must ensure that same is spent judiciously and
for the benet of the entire citizenry.5 The Constitution recognizes the fact that certain
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categories of public ofcers need to be paid from the Consolidated Revenue Fund to
ensure that their allowances are not subject to the vagaries of political terrain.7
Principal in this regard is the judicial ofcers who by nature of their duties are not
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supposed to be subjected to political decision with respect to their remuneration. The
salaries and emoluments of these ofcers are not only to be charged into the
Consolidated Revenue Fund, the pension of some of them like the President or Vice
President and Governor or Deputy Governor must also be charged on that Fund. It
need be said that any spending to be charged on the fund must not be carried out
without the authorisation or approval of the State's legislature.10
11
Furthermore, these foregoing provisions of the Constitution are rarely complied with
by the Executive Governors since the promulgation of the Constitution
notwithstanding the provision of Section 5 (2) of the Constitution which provides thus:
Section 5 (2) Subject to the provisions of this Constitution, the
executive powers of a State:
(b) shall extend to the execution and maintenance of this
Constitution, all laws made by the House of Assembly of the State and
to all matters with respect to which the House of Assembly has, for the
time being, power to make laws.
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4. Section 80(1) and 170(1) of the Constitution
5. Section 50(2) and 120 (2) of the Constitution
6. Olatunji, Olugbenga. (2011). Financial Autonomy and Legislative Control of Public Funds in Nigeria: An Assessment of Osun State Experience.
7. Section 84 (2) and 124 (2) of the Constitution
8. Section 84 (4) and 124(4) of the Constitution
9. Olatunji, Olugbenga. (2011) op. cit.
10. Section 84(5), (6) and 124(5), (6) of the Constitution
11. Olatunji, Olugbenga. (2011) op. cit.
12. In the lead-up to the 2010 constitution amendment, while the National Assembly passed the amendment to grant nancial autonomy for the state Houses of
Assembly, when the bill was referred to the SHA for concurrence, only 23 of the 36 assemblies passed the bill when a minimum of 24 states is needed to make the
mandatory two-thirds required to make the alterations successful. the eighth National Assembly made a fresh attempt in 2016. On June 8, 2018, Buhari assented
to four constitutional alterations having rst assented to the Not-Too-Young-To-Run bill on Thursday, May 31, 2018. It was on that day that the President also
assented to the constitution's Fourth Alteration Bill, which grants nancial autonomy to the state Houses of Assembly and the state judiciary, nationwide. The
thought then was that state assemblies and judiciary would start to enjoy their hard-earned autonomy, however that was not to be as the President on Friday,
March 22, 2019 inaugurated the Presidential Implementation Committee on Autonomy of the State Legislature and State Judiciary. The committee headed by
the Attorney General and Minister of Justice had as secretary the former Senior Special Assistant to the President on National Assembly Matters, Senator Ita
Enang. The Terms of Reference for the Committee were as follows: To assess and review the level of compliance by all the 36 States of the Federation and the FCT
with Section 121(3) of the 1999 Constitution (As Amended); To monitor, ensure and cause the implementation of Financial Autonomy across the Judiciary and
Legislature of the 36 States of the Federation and the FCT in accordance with the provisions of the 1999 Constitution (As Amended) and other applicable Laws,
Instruments, Regulations, and Conventions howsoever providing for nancial autonomy for the Legislature and Judiciary at the State tier of Government;
Furthermore, the committee was to consult and relate with the appropriate Federal and State MDAs, including but not limited to the Governors Forum,
Accountant General of the Federation and those of the States, the National Economic Council and other institutions of State to ensure and where necessary,
enforce the implementation of Constitutional provisions; To come up with appropriate modalities or model to be adopted by all the States of the Federation for
implementation and/or compliance with Section 121(3) of the 1999 Constitution (As Amended); and nally, to advice on other measures that are deemed
necessary or incidental to the fullment of the aims of the Committee to attain the full purport of the assignment.” Please see further Jide Ojo “Financial
autonomy to state legislatures and judiciary” Published May 27, 2020 at https://punchng.com/nancial-autonomy-to-state-legislatures-and-judiciary/ accessed
on 10 June 2020

There is no gainsaying that the Legislature and Judicial arm of government are an
important arm of government in a democratic society and it is for this reason the
Constitution has made provision to ensure their independence while also encouraging
checks and balances as would be observed, for example, from the examination of
Section 120 of the Constitution.12
Flowing from the above, it is important to add that government is operated under a
tripartite arrangement whereby provision is made for an organ to make laws, for
another to execute the laws so made, and for yet another organ to interpret the laws,
which is known as “horizontal” separation of powers.13 On a vertical scale,
governmental powers are distributed between the central, state and local
governments in the way and manner provided for by the grundnorm of the land
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(Constitution). It is important to note that this concept of separation of powers is
not absolute, as the Constitution recognises instances where the executive can
venture into areas meant for the judiciary (e.g. the appointment of judges); the
legislature can oversee executive or even judicial activities(e.g. conrmation of the
appointment of some Judicial ofcers, approval of the budget and other management
of state funds); while the judiciary can review the activities of either of the other two
arms of government.15 This is known as the complementary concept of checks and
balances.16 The Constitution also ensured that there is some level of autonomy amongst
the horizontal and vertical arms of government through its provisions.
It is important to note while the State Governors have been conferred with the power
to maintain the Constitution as earlier mentioned, the argument that 'the President
also has the power to enforce, since the provisions to be enforced are part and parcel of
the Constitution which the President is also empowered to maintain under Section
5(1) Constitution', may not be unreasonable based on the stare decisis that the
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Constitution must be read in whole and not in bits.
8

13. See further Section 158 of the Constitution.
14. Olatunji, Olugbenga. (2011). Financial Autonomy and Legislative Control of Public Funds in Nigeria: An Assessment of Osun State Experience.
15. Oraegbunam, Ikenga, “Separation of Powers and Nigerian Constitutional Democracy”, Vanguard Newspaper published on 19 January 2005; Olatunji,
Olugbenga. (2011). Op. cit.
16. Both the 1979 and 1999 Constitutions of Nigeria recognise the principle of separation of powers. Thus, while sections 4 and 5 of the latter Constitution deals
with legislative and executive powers respectively, section 6 deals with judicial power
17. Olatunji, Olugbenga. (2011). Op. cit.
18. Per Sankey, J.C.A. in FRN v. Achida & anor (2018) LPELR-46065(CA) (Pp. 19-64, Paras. D-A) held as follows: “Above all, the rationale of all binding
authorities is that a narrow interpretation that would do violence to its provisions and fail to achieve the goal set by the Constitution must be avoided.
Thus, where alternative constructions are equally open, the construction that is consistent with the smooth working of the system, which the Constitution,
read as a whole, has set out to regulate, is to be preferred, Dapianlong V Dariye (2007) 8 NWLR (Pt. 1036) 239. The principle that underlies this
construction technique is that the Legislature would legislate only for the purpose of bringing about an effective result, IMB V Tinubu (2001) 15 NWLR (Pt.
740) 690; Tukur V Government of Gongola State (1989) 4 NWLR (Pt. 117) 517, 519; Aqua Ltd V OSSC (1985) 4 NWLR (Pt. 91) 622; Ifezue V Mbadugha and
another (1984) 15 NSCC 314; Nau Rabiu V The State (1980) 8-9SC 130. This approach is consistent with the "living tree" doctrine of constitutional
interpretation enunciated in Edward V Canada (1932) AC 124 which postulates that the Constitution must be capable of growth to meet the future, ..." I,
therefore, endorse the position that the construction of any document (and this includes the construction of the precious and organic document known as the
1999 Constitution) is a holistic endeavour..."”
(Emphasis supplied) Going by the above strictures or parameters, it would seem to me that adopting an isolated interpretation of the rst limb of Section 212(1)
(a) of the Constitution as advocated by the Respondents, would only succeed in ascribing a meaning to the provision which the drafts-person did not intend

In addition to the above, those arguing against the Order have either maintained that
it amounts to executive legislation or that it is within the competence of State
Governments and not the Federal acting through the ofce of the President of the
Federal Republic of Nigeria.
We have state above what obtains prior to the Order and what argument on the
constitutionality or otherwise of the Order entails, it is now necessary to consider the
practicability of the Order in governance and in this regard we note from the way the
President seeks to ensure compliance with the Order. The President, relying on the
fact that the Federal Government shares revenue with State Governments at the
Federal Executive Council (FEC), has directed vide the Order that States not
complying may be liable to their allocation being deducted by the Accountant General
of the Federation. The Order under Rule 1 provides thus:
1. Appropriation, Authorisation, Orders, Etc.
(a) Without prejudice to any other applicable laws, legislations
and conventions at the State tier of Government, which also
provides for nancial autonomy of State Legislature and State
Judiciary, allocation of appropriated funds to the State
Legislature and State Judiciary in the State appropriation laws in
the annual budget of the State, shall be a charge upon the
Consolidated Revenue Fund of the State, as a First Line Charge.
(b) The Accountant-General of the Federation shall by this Order
and such any other Orders, Regulations or Guidelines as may be
issued by the Attorney-General of the Federation and Minister of
Justice, authorise the deduction from source in the course of
Federation Accounts Allocation from the money allocated to any
State of the Federation that fails to release allocation meant for
the State Legislature and State Judiciary in line with the nancial
autonomy guaranteed by Section 121(3) of the Constitution of the
Federal Republic of Nigeria 1999 (as Amended).
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To fully take away the role of the executive arm of state governments in preparing
requisite budgets for the Judiciary, the Order further provides for budget committee to
prepare and implement the budget of the Judiciary. The Order provides under Rule 3
and 4 as follows:
3.
Creation of State Judiciary Budget Committee
(a)
For the purpose of Appropriation to the State Judiciary,
each State Judiciary of the federation shall set up a State
Judiciary Budget Committee (in this Order referred to as “a
Committee”) to serves as an administrative body to prepare,
administer and implement the budget of the State Judiciary with
such modications as may be required to meet the needs of the
State Judiciary.
(b)
The Committee shall consist of the State Chief Judge as the
Chairman with the Grand Kadi, Sharia Court of Appeal, the
President, Customary Court of Appeal, where applicable and two
members of the Judicial Service Committee or Judicial Service
Commission to be appointed by the Chief Judge, in consultation
with other Members of the Committee, to serve as Members.
(c) The Chief Registrar of the State High Court is to serve as
Secretary.
(d) The modalities for budget preparations and implementation
shall include but not limited to the following:
(i) upon the receipt of the Budget Estimates of the Fiscal
Year for the State Judiciary, the State Judiciary Budget
Committee shall invite all the Accounting Ofcers of the
various Courts/Judicial Bodies to defend their budget
estimates;
(ii) the budget estimates for Courts and Judicial bodies
shall be based on expenditure line items given to them by
the State Judiciary Budget Committee which shall be
defended before the State House of Assembly; and
(iii) upon the appropriation of Funds, the State Judiciary
Budget Committee shall on a monthly basis or as the
case may be, request the Budget Ofce of the State to
release the statutory allocation for the quarter or
monthly and the Authority to Incur Expenditure (AIE)
shall be raised by the Ofce of the Accountant-General of
the State for the release of the Fund to all the Heads of
Courts/Judicial Bodies in line with the Appropriation
Law.
9

8

3.
Budget Preparation, Templates and Modalities
(a) Without prejudice to any existing budget templates in force in
any States of the federation, the State Legislature and State
Judiciary shall continue to maintain the strata of line
consultations, inter Arms and inter-Agency pre-budget
consultations and frontloading as is done in some States.
(b) The budget templates and models in the schedule to this
Executive Order shall apply to State Legislature and State
Judiciary with modications, in compliance with Section 121(3) of
the 1999 Constitution of the Federal Republic of Nigeria (as
Amended) and such other applicable Laws.
Considering the opposing argument with regards to the legality of the Order, we can
only imagine that several schools of thought will be developed in the argument for or
against, as some may state that the approach by the President is not to fault the
Constitution but to create transparency in implementing the Consolidated Revenue
Fund. On the other hand, the Constitution has created steps and procedure in detail
on the appropriation of funds in arguing that the Order may be unnecessary.
Conclusively, notwithstanding the side of the divide one takes, independence of arms
of government cannot be over emphasized in any democratic society and this was
18
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restated in Hon. Justice Nganjiwa v. FRN where Per Obaseki-Adejumo, J.C.A. held,
amongst other things, as follows:
“I need to emphasize that the Constitution of this Country, being
the grund norm, and fundamental legal order of the state clearly
recognizes and guarantees the doctrine of separation of powers
and checks and balances. Sections 4, 5 and 6 thereof contain
provisions relating to the legislative, executive and judicial arms
of the Government. In most known democracy, the judiciary is
always accorded the freedom to conduct its affairs without fear of
interference, intimidation, threat, ill-will from any other arm of
Government. It is in order to ensure that this is done that the NJC
was established under the Constitution and specically given the
power to discipline any of its Judicial ofcer who misconducts
himself in accordance with the provision of Paragraph 21 (b) Part
1 of the 3rd Schedule of the 1999 Constitution (as amended) of the
Federal Republic of Nigeria. See EZE v FRN [1987] NWLR (PT 51)
506…
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19. Appeal No: CA/L/969C/17 delivered on 11/12/17 reported in (2017) LPELR-43391 (CA); (2018) 4 NWLR (pt. 1609).

I also think the Society today is replete with such instances, where
even public ofcers occupying highly responsible positions are
subjected to investigation by administrative committees, and are
relieved of their appointments, after the Committees submit their
reports, and recommended for prosecution. I am convinced that
the lower Court did not consider the purport of Section 158(1) of
the Constitution. As noted in the OPENE'S CASE, this is the rst
time in the constitutional history of Nigeria that the provisions of
Section 158 and Paragraph 21 of the Constitution are made part of
our laws. They were not in the 1963 and 1979 Constitution and
this shows the intention of the framers of the Constitution to put
the NJC in a special position of supremacy over the affairs of the
judiciary. Not even the powers granted to the EFCC under the
enabling Act or case law can supersede these provisions and I so
hold. As it relates to this case, this merely means that the powers
of the EFCC have been invoked prematurely and this amounts to
absolute nullity. See ELELU-HABEEB v A. G. FEDERATION &
ORS (supra).
The issue is not whether judges possess immunity for non- judicial
acts but whether there are laid down procedures to be followed
and complied with before arresting & prosecuting a serving
Judge? The Doctrine of separation of powers and its
administration must be carefully understood by all levels and
organs/agencies of Government so as not to create anarchy.”
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